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Legal Structure: Implications for a Copenhagen Agreement's Effectiveness

The legal form of an international climate agreement will have serious implications for its effectiveness. The United States has put forward a proposal for an agreement that would seriously weaken two key elements of the current legal structure for global efforts to halt climate change: agreed global targets for greenhouse gas emissions reductions and international compliance provisions. If implemented, this proposal could undermine global cooperation to avert a dangerous climate crisis.  

The Kyoto Protocol is the only legally binding instrument that commits developed countries to quantified targets to reduce greenhouse gas emissions. (The U.S. is not a party to the Protocol.) The prospect of dismantling an international protocol that requires specific emissions reductions by developed countries – individually and in aggregate with a binding timetable and compliance measures – is very dangerous, especially since no stronger alternative exists.

Given the current political circumstances, the most important outcome needed in Copenhagen is an agreement on emissions reduction targets for rich countries in a second commitment period under the Kyoto Protocol. Failure to achieve this means failure in Copenhagen, period. Developed countries are attempting to kill the Kyoto Protocol by not agreeing to a second commitment period.

International Climate Negotiations: A Two-Track Process

The UN Framework Convention on Climate Change (UNFCCC), agreed to in 1992, is the framework agreement under which international climate negotiations are structured. The Kyoto Protocol is the implementing mechanism of the Convention. While the U.S. has not ratified the Kyoto Protocol, it is a party to the UNFCCC. Currently, discussions at the negotiations are going on under two tracks: the Ad hoc Working Group on the Kyoto Protocol (AWG-KP), which is a negotiating track to implement the Kyoto Protocol, and the Ad hoc Working Group on Long-term Cooperative Action (AWG-LCA), which is a negotiating track under the Convention. These two tracks were designed with two outcomes in mind for Copenhagen, which would be legally and substantively distinct. 

The Kyoto Protocol specifically sets out how much Annex I, or developed countries, should reduce their emissions and through what mechanisms. Since 2006, the international community has been negotiating the next commitment period for Annex I Parties under the AWG-KP. The negotiations scheduled to conclude this December are not supposed to be about ending the Kyoto Protocol, but about implementing it. 

In 2007, under the AWG-LCA, the international community agreed to the "Bali Action Plan" as a second, parallel track of negotiations to enhance the implementation of the UNFCCC up to and beyond 2012. The AWG-LCA's work is scheduled to conclude in 2009 with an agreed course of action for implementing the Bali Action Plan.
Rich Countries Should Make New Emissions Reduction Commitments

Under the Kyoto Protocol, the first commitment period of greenhouse gas emissions reductions by developed countries began in 2008 and ends in 2012. The Kyoto Protocol does not expire in 2012.  The negotiations under the AWG-KP are scheduled for completion in 2009, so that the second commitment period can enter into force by 2013, thereby ensuring there is no gap between the two commitment periods. All other provisions and elements of the Kyoto Protocol remain in force. 

The conclusion of the work of the AWG-KP in Copenhagen is of the utmost importance to ensure that there is no gap between the first and second commitment periods. For the AWG-KP, the expected legal outcome is clear:  an amendment of the Kyoto Protocol according to the mandate set out in its Article 3.9., which specifies the amount of emissions reductions Annex I Parties will make in their subsequent commitment period. 
U.S. Proposal Would Undermine Effective Global Agreement

The United States has put forward a proposal for an “Implementing Agreement” under the UNFCCC. The U.S. proposal would set up what is often called a “pledge and review” system, whereby countries simply commit to do whatever they have agreed on domestically. Under this proposal, there would be no internationally agreed upon aggregate emissions reduction targets, no compliance mechanism to ensure international accountability and no common accounting rules to ensure transparency and comparability.  

Without a strong and binding global target, it is highly unlikely that all of the countries’ pledged domestic emissions reductions will add up to total global emissions cuts steep enough to avoid dangerous climate change. Furthermore, without strong compliance provisions, individual countries will not be held accountable to meeting their commitments. A strong compliance provision is the one element that has made other international environmental agreements work. 
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